
 
Briefing for the Public Petitions Committee 

 
Petition Number: PE1310
 
Main Petitioner: Jean Gerrard 
  
Subject: Amendment of the Mental Health (Care and Treatment) (Scotland) 
Act 2003 
 
Calls on the Parliament to urge the Scottish Government to amend the Mental 
Health (Care and Treatment) (Scotland) Act 2003 to abolish the over-use of 
Compulsory Treatment Orders for non-violent mentally ill patients and to 
provide a process which allows patients and their representatives to challenge 
any perceived errors in CTO reports which can lead to misdiagnoses, faulty 
speculation and the administration of unwarranted forms of treatment. 

Background 
The petition relates specifically to the use of Community Treatment Orders 
(CTOs) and the process of appeal.  The Scottish Government website1 
contains a range of information on the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (the 2003 Act), which forms the basis of this briefing. 
 
The purpose of CTOs is to provide care and treatment for an individual with 
mental health problems in situations where that person refuses such 
treatment or is, for example, too ill to make a decision on the matter. 
 
Decisions on whether to use a CTO are made by a Mental Health Tribunal 
(MHT).  A MHT is made up of a panel of three people – a lawyer, a 
psychiatrist, and another person with relevant skills and experience eg a 
nurse, social worker or someone with personal experience of mental disorder.  
A CTO application must be made to the MHT by a mental health officer 
(MHO) - a specially trained social worker with specific duties under the Act.  
The application must include: 
• two medical reports by doctors who have examined the individual 
• a report by the MHO making the application 
• a proposed care plan setting out the care and treatment the individual 

would be given if the application was approved 
 
Under the 2003 Act an individual with mental health problems can have a 
‘named person’ who has to be informed and consulted about aspects of the 
individual’s care.  In the case of a CTO application, both the individual 
concerned and the named person should be given notice of it.  The MHO 

                                                 
1 http://www.scotland.gov.uk/Topics/Health/health/mental-health/mhlaw/2003acttopicguides
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should explain the rights the individual has eg the right to challenge the 
application.   
 
However, some individuals may wish to seek legal advice from a solicitor and 
to have that person act for them at any hearing.  In addition, if the individual 
wants to challenge the application, a solicitor might also be able to get an 
independent medical report. 
 
Once the MHT receives an application it is required to notify a number of 
specified people, including the individual and their named person, to give 
them the opportunity to put forward their views and to give evidence in support 
of their case.  In making a decision, the MHT must also reflect on any 
advanced statement2 made by the individual concerned.  In approving any 
application, the MHT must consider that the following criteria are met: 
• the individual has a mental disorder 
• medical treatment is available which will stop the individual’s condition 

getting worse, or will help treat some of the symptoms  
• if that medical treatment was not provided, there would be a significant risk 

to the individual, or to any other person  
• because of the mental disorder, the individual’s ability to make decisions 

about medical treatment is significantly impaired  
• the use of compulsory powers is necessary 
 
The MHT can make one of three decisions: refuse the application; grant the 
application and make a CTO which stipulates the conditions an individual will 
have to comply with; or make an interim CTO eg where the Tribunal considers 
that it needs more information before it can make a final decision.  There are a 
number of ways the CTO can be ended, and a number of reviews that must 
take place at certain times after the CTO has been approved, where an 
individual can seek to have the CTO removed.   
 
The petitioner is particularly concerned about being able to challenge the 
reports submitted in support of a CTO application, and presumably, appealing 
the immediate decision of the Tribunal on the basis of errors contained 
therein.  The Scottish Government3 noted that the 2003 Act is based on the 
principle that any restrictions on an individual's freedom should be the 
minimum necessary in the circumstances.  It advised that the very nature of 
the CTO application process and the involvement of the MHT is designed to 
ensure that the views of the individual are taken into account and that they are 
able to get the support they need in order to participate as fully as possible in 
the process.  Ultimately, if the individual is unhappy with the decision to make 
a CTO there is an appeal to the sheriff principal and from there to the Court of 
Session for a review of the decision.  The Scottish Government also noted 
that it welcomes any issues or problems identified with the working of the Act 
to be referred to it so that it can be looked into further. 

                                                 
2 This is a written statement, drawn up and signed when the person is well, which sets out 
how they would prefer to be treated (or not treated) if they were to become ill in the future: 
http://www.scotland.gov.uk/Publications/2004/10/20017/44081
3 Personal communication 7 January 2010 
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Scottish Government Action 
In January 2008, the Scottish Government4 set up the Mental Health Act 
Review Group to undertake a limited review of the Act’s provisions.  It was 
asked to review the processes in respect of the civil provisions of the Act and 
to advise on changes that should be made to improve the efficiency of the 
operation of the Act and the experience of patients.  The Group published its 
report5 in August 2009.  Although not addressing the key concern of the 
petitioner, it did look at a number of issues that relate to it, most notably the 
medical reports required for a CTO application and the working of the MHT. 
 
In terms of medical reports (p 28-31), as noted above, the 2003 Act requires 
that two medical reports accompany a CTO application.  Each medical 
examination must be carried out by an 'approved medical practitioner', except 
that the patient's GP is permitted to carry out the second medical examination 
even though not an approved medical practitioner.  The Code of Practice 
recommends this on the basis of the knowledge and experience GPs are 
assumed to have of the individual and their family.  However, the Review 
Group found that for about half of all CTO applications there was little or no 
GP input.  The Review Group recommended that a CTO application should 
continue to be accompanied by two medical reports, with the form stipulated 
in recommendations.  One report would be called the psychiatrist's report and 
be provided by an approved medical practitioner following examination of the 
patient. The other report would be called a GP’s report and be prepared by 
the patient's GP following examination of the patient.  In exceptional 
circumstances, to be set out in regulations, the Review Group recommended 
that the GP’s report could be provided by a second approved medical 
practitioner. In addition, it recommended that when a GP’s report is not 
submitted to a MHT, there should be a requirement for the relevant NHS 
Board to notify the Mental Welfare Commission. 
 
The major issues concerning tribunals which were identified to the group 
were: 

• the large number of cases (more than 50%) which require more than one 
hearing to reach a conclusion – i.e. the problem of multiple hearings 

• a perception of excessive formality and legality at some tribunal hearings 
• the availability, quality and style of legal representation 
 
The Report then went on to make a number of recommendations about how 
to tackle these issues. 
 
Between August and November 2009, the Scottish Government consulted6 on 
the Review Group’s report.  The Scottish Government received 80 
responses7, and a report on these is currently being prepared.  The Scottish 
Government hopes to publish this in February or March and will decide on any 
future actions. 
                                                 
4 http://www.scotland.gov.uk/News/Releases/2008/01/25110736
5 http://www.scotland.gov.uk/Publications/2009/08/07143830/0
6 http://www.scotland.gov.uk/Publications/2009/08/07143902/0
7 http://www.scotland.gov.uk/Publications/2009/12/16110343/0
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Scottish Parliament Action 
There has been no previous consideration by the Parliament of the specific 
issues identified by the petitioner. 
 
 
 
Jude Payne 
Senior Research Specialist 
7 January 2010 
 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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